
Republic of the Philippines
S andi ganb ay an

Quezon City
***

SEVENTH DIVISION

MINUTES of the proceedings held on 14 February 2018.

Present:

Hon. MA. THERESA DOLORES C. GOMEZ-ESTOESTA Chairperson
Hon. ZALDY V. TRESPESES Associate Justice

Hon. BAYANIH. JACINTO Associate Justice^

The following resolution was adopted:

Crim, Case No, SB-17-CRM-0923 - People vs, Celso G. Regencia

This resolves the following:

1. The prosecution's "MOTION TO SUSPEND PENDENTE
LITE'' dated 12 January 2018;^ and

2. Accused Celso G. Regencia's "COMMENT/OPPOSITION
Re: Motion To Suspend Pendente Litey dated 29 January 2018.^

Before the Court is the prosecution's motion seeking to have accused
Celso Regencia (accused) be suspended pendente lite as Municipal Mayor of
Iligan City.

Prosecution's Motion

It its motion, the prosecution alleges that the accused satisfies the
conditions for suspension pendente lite to attach under Section 13 of
Republic Act No. 3019 (R.A. No. 3019)."^ It enumerates that (1) accused is

' Per Administrative Order No. 284-2-17 dated 18 August 2017.
2/?o//o, Vol. II, pp. 135-139.
3 Id. at 146-176.

^ Section 13. Suspension and loss of benefits. — Any incumbent public officer against whom any
criminal prosecution under a valid information under this Act or under Title Seven Book II of the Revised
Penal Code or for any offense involving fraud upon government or public funds or property whether as a
simple or as complex offense and in whatever stage of execution and mode of participation, is pending in
court shall be suspended from office. Should he be convicted by final judgement, he shall lose all
retirement or gratuity benefits under any law, but if he is acquitted, he shall be entitled to reinstatement and
to the salaries and benefits which he failed to receive during suspension, unless in the meantime
administrative proceedings have been filed against him.

In the event that such convicted officer, who may have been separated from the service has already
received such benefits he shall be liable to restitute the same to the government. (As amended by BP Big.
195, March 16,1982).
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the incumbent municipal mayor of Iligan City; (2) who was arraigned under
a valid Information on 23 November 2016 before this Court; and (3) for
violation of Article 177 of the Revised Penal Code (RFC) or Usurpation of
Official Functions, which is an offense involving fraud upon the
government.^

To bolster its argument, the prosecution cites Miranda v.
Sandiganbayan,^ where the Supreme Court upheld the Sandiganbayan's
ruling that usurpation of official functions is an offense involving fraud,
within the contemplation of Section 13 of R.A. No. 3019 on preventive
suspension.

Citing Beroa v. Sandiganbayan,^ the prosecution adds that preventive
suspension under Section 13 of R.A. No. 3019 is mandatory.®

Accused's Comment/Opposition

Meanwhile, in his comment/opposition, accused contends that
Miranda v. Sandiganbayan is inapplicable to the present case. Accused
alleges several differences between Miranda and the present case.

First, accused claims that Miranda's preventive suspension issued by
the Sandiganbayan was due to acts he committed while he was under
preventive suspension upon orders of the Ombudsman. On the other hand,
accused was charged with usurpation of official functions for acts allegedly
committed during his detention due to criminal charges that were eventually
dismissed.^

Second, he argues that Miranda received orders from the Ombudsman
and the Department of Interior and Local Government (DILG) to desist from
performing the functions of mayor. Meanwhile, accused claims to have
never received any directive or order from the DILG to desist from
performing his duties as mayor during his detention.^®

Third, accused avers that Miranda was found to have caused serious
disruptions on the day to day affairs of the city government and confusion to
the public on who the head of the local government was. In contrast, accused
claims that he caused no such disruption and chaos. ̂ ̂

5 Rollo, Vol. II, p. 136.
« 502 Phil. 423-474 (2005).
M79Phil. 182-191(2004).
8 Rollo, Vol. 11, p. 137.
Md.atl48.

Id. at 148-149.

" Id. at 150.
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Fourth, accused asserts that the possible influence or threat that the
prosecution wanted to prevent in seeking preventive suspension for Miranda
does not exist in the present case.'^

Finally, he posits that the Supreme Court held that Miranda's
performance of the functions of mayor, even after being instructed to desist
therefrom by the Ombudsman and DILG, may be considered as fraud.
Accused alleges that in his case, he did not receive such instructions from
the Ombudsman, DILG, or even the courts.

Accused also counters that it is premature to preventively suspend him.
He alleges that preventive suspension is proper only after the issues have
been joined, when the evidence of guilt is strong, and there is great
probability that accused's continuance in office could influence the
witnesses or pose a threat to the safety and integrity of the records and other
evidence, citing Section 63(b) of the Local Goveniment Code (LGC).'"^ In
fact, the Court can't decide yet whether the evidence of guilt against accused
is strong because the present case is still in its pre-trial stage.

He further maintains that Section 13 of R.A. No. 3019 or any other
law does not provide for a preventive suspension that remains in force until
the case is decided, which is what "'''pendente lite'^ means. Accused insists
that under the law, any single preventive suspension of a local elective
official shall not extend beyond 60 days, unless several administrative cases
are filed against him, in which case he cannot be preventively suspended for
more than 90 days. Accused cites Beroa v. Sandiganbayan^^ in arguing that
the period of suspension that may be imposed by the Sandiganbayan is
limited to 90 days. Had the accused in Beroa not had several administrative

'2 7?o//o,Vol.II,pp. 150-151.
'3 Id. at 151.

SEC. 63. Preventive Suspension. -
(a) Preventive suspension may be imposed:

(1) By the President, if the respondent is an elective official of a province, a highly urbanized or an
independent component city;

(2) By the governor, if the respondent is an elective official of a component city or municipality; or
(3) By the mayor, if the respondent is an elective official of the barangay.

(b) Preventive suspension may be imposed at any time after the issues are joined, when the evidence of
guilt is strong, and given the gravity of the offense, there is great probability that the continuance in office
of the respondent could influence the witnesses or pose a threat to the safety and integrity of the records
and other evidence: Provided, That, any single preventive suspension of local elective officials shall not
extend beyond sixty (60) days: Provided, further, That in the event that several administrative cases are
filed against an elective official, he cannot be preventively suspended for more than ninety (90) days within
a single year on the same ground or grounds existing and known at the time of the first suspension.
(c) Upon expiration of the preventive suspension, the suspended elective official shall be deemed reinstated
in office without prejudice to the continuation of the proceedings against him, which shall be terminated
within one hundred twenty (120) days fi-om the time he was formally notified of the case against him.
However, if the delay in the proceedings of the case is due to his fault, neglect, or request, other than the
appeal duly filed, the duration of such delay shall not be counted in computing the time of termination of
the case.

(d) Any abuse of the exercise of the power of preventive suspension shall be penalized as abuse of
authority.

Vol.II,p. 154. (V
479 Phil. 182-191(2004). '
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cases filed against him, his preventive suspension would have been limited
to only 60 days. Accused concludes that with only this case filed against
him, the period of his preventive suspension should be limited to only 60
days.^^

Accused moreover avers that based on the records, there is no fraud
upon the government in this case. The existence of fraud requires a factual
determination, which is missing herein. In fact, accused reasons, his
performance of his duties as mayor was in obedience to a Temporary
Restraining Order (TRO) and Preliminary Injunction issued by a court. He
adds that obedience to an order issued by a superior for some lawful purpose
is a justifying circumstance that exempts him from criminal liability under
Article 11 (6) of the RPC.^^ He also cites the same TRO and Preliminary
Injunction as an affirmation of the legality of his performance of his duties
as mayor from 18 October 2015 to 7 December 2015.^^

At any rate, accused argues, fraud against the government is not an
element of the crime of usurpation of official functions.

Finally, accused contends that the present Information has a
jurisdiction^ defect because it is based on an Ombudsman Resolution that
was nullified by the Court of Appeals in its Resolution dated 15 November
2017 in CA SP No. 80880-MIN entitled Celso G. Regencia v.
Ombudsman^^ a copy of which is attached to his comment as Annex "1".
Also attached therein as Annex "2" is a copy of the Ombudsman's Joint
Resolution dated 29 August 2017 in OMB-M-C-17-0064/OMB-M-A-17-
0070 entitled Cesar V. Octubre v. Jemar Lucero Vera Cntz}^ Accused

claims that the latter Resolution justified Iligan City Vice Mayor Jemar
Lucero Vera Cruz's recognition of the accused as legitimately performing
his duties as city mayor. Accused additionally avers that the acts of the
accused which were recognized by Vera Cruz in the said case are the same
acts assailed in the present case. Moreover, the ruling of the Ombudsman in
the said case are based on some of the same issuances from the DILG and

the courts used herein.^^

OurRulevg

We deny the motion for lack of merit.

Vol. II, pp. 154-156.
Art. 11. Justifying circumstances. — The following do not incur any criminal liability:

1. Xxx

XXX

6. Any person who acts in obedience to an order issued by a superior for some lawful purpose.
''/?o//o. Vol. II, pp. 156-161.
2° Id. at 164-170.

2' Id. at 171-176.

22 Id. at 161-163.

- /
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1. Accused's hairsplitting distinctions
between Miranda v. Sandiganbayan and
the present case is unavailing.

We do not find merit in accused's hairsplitting distinction between
Miranda v. Sandiganbayan and the present case.

Under Section 13 of R.A. No. 3019, there are only two requirements for
preventive suspension to attach, to wit: (1) that the incumbent public official
was arraigned under a valid information, and (2) for the crime involving
violation of Republic Act No. 3019 (R.A. No. 3019) or under Title Seven,
Crimes Committed by Public Officers, Book II of the Revised Penal Code
(RPC) or for any offense involving fraud upon the government or public
funds.

We do not find merit in accused's first distinction between Miranda and

the present case. For purposes of determining whether preventive suspension
should be imposed upon the accused, only the classification of the charge
indicated in the Information is important (i.e., if the charge involves a
violation of R.A. No. 3019 or under Title Seven, Book II of the RPC or for
any offense involving fraud upon the government or public funds). At this
stage of the proceedings, the underlying circumstances that brought about
the charge (i.e., the alleged eventual dismissal of the criminal charges for
which accused was detained) is considered only insofar as it affects the
validity of the Information. Accused's objections to the validity of the
Information are addressed in a separate section of this Resolution.

Neither do the accused's second and fifth distinction persuade us. What
is important to consider is whether accused was notified of the decision on
who should perform the functions of mayor, and he admittedly was. Whether
or not he was additionally instructed by authorities to desist from performing
the functions of mayor would be a mere superfluity, considering ̂ at the law
never contemplates a situation in which there are two persons legitimately
performing the functions of the position at any one time.

Accused's third and fourth distinctions similarly fail to convince us.
Serious disruptions in the day to day affairs of the LGU is not among the
factors considered in determining the propriety of preventive suspension.
Moreover, the presumption is that, unless the accused is preventively
suspended, he may finstrate his prosecution or commit further acts of
malfeasance or do both.^^ Meanwhile, the court possesses no discretion to
determine whether a preventive suspension is necessary to forestall the
possibility of the same.^'* Moreover, there is no factual basis on record to

^ Bolastig V. Sandiganbayan, G.R. No. 110503, August 4,1994. ^
^ D

/
ela Cruz v. Sandiganbayan, 622 Phil. 908-925 (2009)

/
■
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substantiate accused's allegation that the possible influence or threat that the
prosecution wanted to prevent in seeking Miranda's preventive suspension is
not present in the case at bar.

2. The requisites for the issuance of
preventive suspension are present herein.

The circumstances in the present case satisfies the requirements for
preventive suspension under Section 13 of R.A, No. 3019.

a. Accused is an incumbent public official.

The accused is an incumbent public official. It is of no moment that the
acts for which he was charged had occurred during his previous term and
that he is now serving a new term following his reelection. Section 13 of
R.A. No. 3019 clearly states that any incumbent public officer against whom
any criminal prosecution under a valid information under Republic Act 3019
or for any offense involving fi*aud upon the government or public funds or
property whether as a simple or as a complex offense and in whatever stage
of execution and mode of participation, is pending in court, shall be
preventively suspended fi'om office. By the use of the word "office" the
same applies to any office which the officer charged may be holding, and
not only the particular office under which he was charged.^^

b. Accused was arraigned under a valid Information.

Accused alleges that the CA Resolution it attached to its
Comment/Opposition "has the effect of nullifying the Ombudsman
resolution that directed the prosecution to file the Information in this case,
(and thus,) the Information has a jurisdictional defect."^^

Accused tests the patience of this Court in repeatedly basing his
motions and arguments on the evidently false claim that the 29 March 2017
0MB Resolution is the origin of the present case. In our Resolution dated 19
September 2017 resolving accused's Omnibus Motion (for a bill of
particulars and suspend proceedings due to a prejudicial question),^^ which
we quoted anew in our Resolution dated 16 November 2017 resolving
accused's Motion to Quash,^^ we have maintained that:

^ Bqyot V. Sandiganbayan, 213 PHIL 344-348 (1984). ^
26/?o//o,Vol.II,p. 161. - /

f
2'Id. at 3-11.
28 Id. at 48-55.
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On 17 May 2016, the Office of the Ombudsman (0MB) issued a Joint
Resolution dismissing both the criminal (OMB-M-C-15-0422 for usurpation
of official functions) and administrative (OMB-M-A-15-0514 for grave
misconduct) complaints against accused.

However, on 6 December 2016, 0MB issued an Order reversing the
criminal aspect of its Joint Resolution. It found probable cause to charge
accused with usurpation of official functions. Consequently, an Information
against the accused was filed with this Court on 21 April 2017.

Thereafter, in an Order dated 29 March 2017, 0MB also reversed the
administrative aspect of its Joint Resolution, and found accused guilty of
grave misconduct, with the penalty of dismissal from service and perpetual
disqualification fi-om government service.^^ (Footnotes omitted.)

Accused questioned the 0MB's 29 March 2017 Order, particularly on
the administrative case for grave misconduct (OMB-M-A-15-0514), by
filing a Special Civil Action for Certiorari before the CA docketed as CA-
G.R. SPNo. 08088-MIN.

On 13 July 2017, the CA granted accused's prayer for the issuance of a
writ of preliminary injunction in CA-G.R. SP No. 08088-MIN.

On 25 July 2017, complainant/private respondent Marzo moved for
reconsideration of the CA's grant of preliminary injunction.

In its Resolution dated 15 November 2017 in CA-G.R. No. 08088-

MIN, the CA denied private respondent's motion for reconsideration of the
grant of preliminary injunction on the ground that the CA can stay the
decisions rendered by the OMB.

Hence, the resolution in CA-G.R. No. 08088-MIN maintaining the
effectivity of the writ of preliminary injunction throughout the pendency of
the action before the CA pertains only to the OMB's ruling on the
administrative case for grave misconduct (OMB-M-A-15-0514). It does not
affect the OMB ruling in OMB-M-C-15-0422 for usurpation of official
functions, which was the basis for the filing of the present Information.

c. Accused is charged of a crime involvingfraud upon the government.

The Supreme Court has already ruled that violation of Article 177 of
the RPC constitutes fi*aud upon the government.

As discussed in Miranda v. Sandiganhayan,30

Rollo, Vol. II, p. p.4.
502 Phil. 423-474 (2005).
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It is obvious to the eyes that the phrase "fraud upon government"
means "any instance or act of trickery or deceit against the government." It
cannot be read restrictively so as to be equivalent to malversation of frmds
as this is covered by the preceding phrase "any offense involving ... public
funds or property." It ought to follow that "fraud upon government" was
committed when the petitioner allegedly assumed the duties and performed
acts pertaining to the Office of the Mayor under pretense of official position.

In sum, the pertinent circumstances in the present case satisfies all the
requisites for the issuance of preventive suspension on the accused.

3. Preventive suspension is not
premature at this stage.

Likewise, we find no merit in accused's argument that based on Section
63(b) of the LGC, it is premature to preventively suspend him because the
issues have not yet been joined and die Court can't decide yet whether the
evidence of guilt against accused is strong because the present case is still in
its pre-trial stage.

Accused's reliance upon the provisions of the LGC is misplaced. It
bears emphasizing that the power to order preventive suspension under the
LGC and under R.A. No. 3019 are distinct and separate from one another.

Under the LGC, the President, governor or mayor may impose
preventive suspension on particular elective officials^ ̂ at any time after the
issues are joined, when the evidence of guilt is strong, and given the gravity
of the offense, there is great probability that the continuance in office of the
respondent could influence the witnesses or pose a threat to the safety and
integrity of the records and other evidence. The LGC provides a limit of 60
days for any single preventive suspension of a local elective official and a
maximum of 90 days in a single year where multiple administrative cases are
filed against him.^^

On the other hand, Sandiganbayan's power to order preventive
suspension emanates from Section 13 of R.A. No. 3019. Under this law, the
Sandiganbayan is mandated to impose preventive suspension upon any
incumbent public officer against whom any criminal prosecution under a
valid information under this Act or under Title Seven Book 11 of the Revised

Penal Code or for any offense involving fraud upon government or public
funds or property whether as a simple or as complex offense and in whatever
stage of execution and mode of participation, is pending in court shall be
suspended from office. Section 13 of R.A. No. 3019 does not require the

Section 63(a), Local Government Code.
Section 63(b), Local Government Code, /
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satisfaction of preconditions enumerated in Section 63(b) of the LGC for
preventive suspension to issue.

In fine, it is well-settled that once a proper determination of the validity
of the information has been made, it becomes the ministerial duty of the
court to forthwith issue the order of preventive suspension.^^ This is evident
from the unequivocal wording of the law and is reinforced by a slew of
cases.^'^

4. Suspension pendente lite^ as
understood in this context, does not
literally mean that the suspension should
be in effect while the case is pending.

As to accused's concern regarding the period of preventive suspension,
suffice it to quote hereunder the Supreme Court's ruling in Gomaga v.
SandiganbayanP^

In the more recent cases of Deloso \s. Sandiganbayan, and Doromal
vs. Sandiganbayan, suspension imder Section 13 of Rep. Act 3019 was held
as limited to a maximum period of ninety (90) days, in consonance with
Section 42 Of Pres. Decree No. 807 (otherwise known as the "Civil Service
Decree"). Xxx

XXX

Henceforth, considering that the persons who can be charged under
Rep. Act 3019, as amended, include elective and appointive officers and
employees, and further taking into account the rulings in the Deloso and
Doromal cases, the ninety (90)-day maximum period for suspension imder
Section 13 of the said Act shall apply to all those who are validly charged
under the said Act, whether elective or appointive officer or employee as
defined in Section 2(b) of Rep. Act 3019.

Clearly, the applicable period of preventive suspension under R. A. No.
3019 runs for a maximum of ninety (90) days.

Finally, we are not persuaded by accused's claim that the OMB's Joint
Resolution dated 29 August 2017 in the case entitled Cesar V. Octubre v.
Jemar Lucero Vera Cruz (OMB-M-C-17-0064 and OMB-M-A-17-0070)
allegedly "justified the acts of therein respondent Vice Mayor Jemar Lucero
Vera Cruz in recognizing herein accused Regencia as legitimately acting or
performing his duties as Mayor of Iligan City."^^ There is no legal basis for

Talaga, Jr. v. Sandiganbayan, 591 Phil. 590-603 (2008).
Villasefior v. Sandiganbayan, Phil. 373-386 (2008), Nicart, Jr. v. Sandiganbayan, 527 Phil. 402-413

(2006), and Miguel v. Sandiganbayan, 690 Phil. 147-162 (2012).
35 278Phil.434-443(1991) - O/

Rollo, Vol. II, p. 161. oy ^
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recognizing the alleged 0MB Resolution, much less applying the supposed
findings therein to the present case. There is no similarity between the
subject matter, parties and issues in the said case and that of the present case.

WHEREFORE, in view of the foregoing, the prosecution's motion to
place accused Celso G. Regencia under preventive suspension is
GRANTED.

Accused Celso G. Regencia is hereby suspended from his position as
Mayor of Iligan City, and from any other public office which he may now or
hereafter be holding for a period of ninety (90) days from receipt of this
Resolution, unless a motion for reconsideration is seasonably filed.

Let a copy of this Resolution be furnished the Office of the Secretary of
the Department of Interior and Local Government for the implementation of
the order of preventive suspension on accused Celso G. Regencia. The said
office is requested to inform this Court of its action thereon within five (5)
days from receipt hereof.

The suspension of the accused shall automatically be lifted upon
expiration of the ninety-day period from the implementation of this
Resolution.

SO ORDERED.

Approved:

GOMEZrESTOESTA, J., Chairperson

TRESPESES,J.

JACINTO, J.


